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Honorsble Taylor Carlisle
County Attorney,¥sufman County
Kaufman, Texss

Dear 8ir: Opir

: faots oan
by his own ST O

without the 0of
Foval of the Coan
Jurt disaiss an assistant
gunty attorney and cause
_Jhe payment of his salary
stopped,

Your 1 o\ » Tequesting the opinion

of this depart: Nated therein, is in part
as followss

bwh es Criminsl Distriot
yreation of the office in

he name Of County Attorney,
& Jaw peraitting the County

3% dhe shamnge . of nsme of County Attorney to
Migkriet Attorpey but i1t 4id not slter the
ry nos) dupies and this was dond in thie County,
8 r was pagsed the eourts have held
3d unsonstitutional by reason of the taet
fice of Couaty Attorney was a sonstitu.
i~cffice. In this County The County Attorney
hag slways perforaed the éuties of Distriet and
County Attornsy, prosecuting all oriminal cases in
the Diatriot, County and all Justice of the Feace
Courts, After the peopla voted against the fee
systea the Commissioners Court set the salaries of
the officials 4in thie ecunty under Art, 39512 ¢, Ses,
13, and this office is now operating under this
statute,

"Under Art. 331 of the Civil Etatutes an

Asalstant was aprointed, said article providing among
other things that "at whoee will they shell hold offica”
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veaning, the assiat nt Lo hold under the will of
the principa , the County Attorney, Also in
this oconneotion X cite you Art. 326 Q. Seo. &

S and 6 and Art, 3902 of the Civil Statutes. Ia
the appointment the County Attorney and/or Orim-
insl Distriot Attorney made application to the
Commissioners Court setting out the proposed
assistants name and salary snd ths Court pessed
an order confirming the appointment on the ap-
plieation., :

“QUESTIONt Can the County Attorney and/er
Criminel Distriet Attorney under the edove state-
aent of faots, by his owa perscnsl aoction, without
the consent or approval of the Commissioners Court
or any other offiefsl, dismiss sn asaistent and
csuse the payment of his sslary stopped?™

In your letter of June 16, 194i, pertalaing to the
matters mentioned 4in your letter of June 15, you state:

*The originel application end order of ap-
poinsaent Qoes not set out any definits tera for
ths Quretion of the sappointment, the ters of
office for ths principal was for 1943 and 1944
and the appointment of the azsistant was made on
Jenuary let. 1943,.*

Xaufman County is one of the oounties coaposing
the 86th Judicisl Distriot of Texes, end saeid County doss
not have @ Distriet Attorney, The Gounty Attorney of Kaufman
County performs the duties of Distrioct and County Attorney as
stated in your letter, It is apparent from the facts astated
in your letter antd the statutss applicable thareto that the
constitutional office of County Attorney and the County Attornsey
is the affice and the offiocer manticned in your inquiry end as
above stated, said County does not have a Diatrict Attorney, nor
does it have a Criminal Distriet Attoraey.

 Kaufasn County has & populetian of 38,308, soccording
to the 1940 Federal Census, Art. 331b and 331b-i Yernon's -
Annotated Civil Statutes, pertain: to the q{poin&nnnt of assist-
ents to couaty eattornays performi.g the dutles of dietrict et-
torneys, 1t will be noted that these atatutes are not applica~
tle to Kaufman County as the populetion of such county does not
bring it within the bracket mentioned in the foregoing atatutes.
You state that an asciatant was appointed umd er Art. 331 V,A.C,8..
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Thie statute provides:

®"County attornsys, by consent of the Com-
missionars' Court, ah-il have power to appoint in
writing one or more assistants, not to exceasd three,
for their respeotive counties who shall have the
seme powers, authority and qualificstions as their
prineipal, at whose will they shell hold office,
Before entering upon the dutiecs of their offices,
they shall each take the officlel ocath, whiceh

shall be sndorsed upon thelr appointaent, which

oath and appointment shall be recorded and deposited
in the oounty clerk's office.”

It is our opinicnn that when a County Attorney ap-
points sn assistant, he must 4o so under the provisions of
Art. 331, suprs, and Art. 3902, Vernon's Annotated Civil
Stetutes. Ctated another way, when a oounty attorney ap-
points an assistant, doth o ths foregoing artiocles (Ars. 331
and Art. 3902) aust be considered and cocnstrued together., Un-
der these statutes, the assistant is appointed by the ccounty
attorney, with the consent and approvel of the Comamissioners'
Court.

Cenerally speaking, s deputy or essistant, whose
term is not fixed by law, and who is not sppointed for any
particulay time, may be removed at will by the offiger ap-
pointing him, where there is no law restrieting or impairing
his authority to do so,

The case of Findley et al, va, Callowsy, 246 5. W,,
681, conatruing verious statutes applieadle to the appointment
of a deputy public weigher, among other things, holds, in effeot,
that since the law provides for no partioular duration of the
term of a deputy public weigher, sn appointment of a deputy is
Tor a term ocoextansive with the tesnure of office of the weigher
who appointed him, unless the aprointment is yevcked or other-
wise nullified, '

The case of Neeper ve. Stewart, 66 5. #, 24 812,
construing Art., 2700, in connegtion with the other Articles
cited in esaid qese, holda in effeqtt

"That the ¢ounty superintendent, not the county
schocl truetees, ia vested with the powor to eleot his
eesiatant, from which it follows that he alone hao the
riczht to diecharge her.”

Keither Art, 331 nor Art, 3902, Vernan's Annotated
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Civil Statutes, provide for any partiocular duration of the
term of ageistant oounty attorney., However, oo the countrary,
Art. 331, supra, expreasly provides that an sasistent county

sttornsy shall have the gsame powers, authority snd quslifics-

tirns as their principai, at whose will they shall hold offioce,

In view Of the fOoregoing authorities,it ie our
opiglion that the ocounty sttorney can by his own personal action,
uwithout the coneent or approval of the Commissiomers Court or
any other official, legelly dismiss an assistant qounty attorney,
It is our further orinion, that it pecessarily feollows that upon
the dismigsal or discharge of sn assiatant eountsy attorney, his
compenastion would be stopped, as a astter of law,

Article 326 q., Yernon's Ananotsted Civil Statutes,
aentioned {n your lettey was held Snvalid by the Supreme Court
in the case of Hill County va, Sheppard, February 23, 1%44.

Yours very truly,
ATTORNTY G HFRAL (¥ TrXAS

M ﬁ(/m%‘,,,,\,
By

Ardell) Williams
Asglstant

Adirt
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